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30 FOOD AND DRUGS ACT (N.J, F.D.

from Fort Wayne, Ind., and charging adulteration and/or misbranding in
violation of the Food and Drugs Act as amended.

Analysis of Nyalptus and Pfeiffer's Hamburg Tea showed that the former
consisted essentially of creousote, eucalyptol, sugars, and water, and tl}at the
jatter consisted of plant drugs, principally senna, with small proportions of
fennel seed and anise seed. Examination of the Vegex Vitamin Yeast Candy
and the Kastor Gems showed that the products were contaminated with insect
excreta, larvae shells, and other evidence of insect-infestation.

The Vegex Vitamin Yeast Candy was alleged to be adulterated under the
provisions of law applicable to food in that it consisted in whole or in part
of a filthy animal substance. The Kastor Gems were alleged to be adul-
terated unde: the provisions of the law applicable to drugs in that the purity
of the article fell below the professed standard under which it was sold,
pamely, “Pure Castor Oil In Delicious Chocolate Bon Bons.” The Vegex Vita-
min Yeast Candy, Nyalyptus, and Pfeiffer’'s Hamburg Tea were alleged 10 he
misbranded under the provisions of the law applicable to drugs in that the
following statements regarding their curative or therapeutic effects, appearing
in the labeling, were false and fraudulent : (Vegex Vitamin Yeast Candy, dis-

play carton) “Health Food * * * Aids Digestion, Helps Preserve Teeth.-

Stimulates Vigor * * * Health”, (outside wrapper) “Health Value * * *

ajd digestion * * * stimulates energy, promotes good health”, (inside
wrapper) “For high health and vitality”; (Nyalyptus, carton) “For coughs,
bronchitis * * * Hoarseness, Loss of Voice, Distress of Asthma * * *
The * * * Cough Syrup”, (bottle) “For Coughs, Bronchitis * * * Loss
of Voice and Distress of Asthma”; (Pfeiffer’s Hamburg Tea) “An Unfailing
Preventive of Influenza.” :

On November 27, November 29, and December 2, 1935, no claimant having
appeared, judgments of condemnation were entered and it was ordered that
the product be destroyed.

W. R: Grece, Acting Secretary of Agriculture.

25055. U. S. v. King & Howe, Inc. and Royal Indemnity Co. Suits jnstituted
for invoice value of three Jots of imported stramonium leaves which
had been entered under term entry bond and subseguently found to

be adulterated. Verdicts amnd judgments for the Government.
Affirmed.

On February 17, March 10, and April 18, 1930, three lots of stramonium
leaves were entered at the port of New York under a term entry bond con-
ditioned that the drug comply with the requirements of all laws of the Unite
States. The drug, upon examination by this Department, was found to diffes
from the standard prescribed in the United States Pbarmacopoeia. The im
porter was notified that the drug was adulterated in violation of the Foo(
and Drugs Act and instructed to surrender it for export or destruction undel
customs supervision, and upon refusal to comply with said instructions suit:
were instituted by the Government on March 16, 1931, in the district cour
for the Southern District of New York against King & Howe, Inc., and ths
Royal Indemnity Co., principal and surety, respectively, on the bond.

On February 5 and 6, 1934, the cases were tried and verdicts were returnet
for the Government. On July 18, 1934, judgments were entered for $8,381.42
less duties which had been paid. On July 16, 1935, the judgments of the dis
triet court were affirmed in the Circuit Court of Appeals for the Second Cia
cuit, the court handing down the following opinion: '

SWAN, Circuit Judge: These two actions were tried together upon stipulate:
facts before a jury of one which was directed to return a verdict for the plaintifi

Both actions are upon the same bond and each deals with an importation o
stramonium herbs in bales. Upon arrival these herbs were delivered by th
collector of customs to the importer, King & Howe, Inc. under a term entry bon
executed by the importer as principal and Royal Indemnity Company as suret?
The complaints allege that the herbs were imported under a name recognize
in the United States Pharmacopoeia and were found, upon an examination ¢
samples, to vary from the Pharmacopoeia standard. Because of noncomplianc
in this respect with the provisions of the Food and Drugs Act, 21 USCA) tt
importer was instructed to destroy or export the herbs within three month:
and on failure to do so was notified to return them to customs custody. Tt
importer failed to redeliver them to customs custody and thereby incurred, it
charged, a penaity of a sum equal to the invoice value of the merchandise plt
duty thereon. To recover this sum suit was brought upon the bond. The appe
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lant disputes that there was non-compliance with the Food and Drugs Act and
contends also that there was no breach of the bond because its terms did not
require redelivery of the merchandise to the collector upon his demand.

Before proceeding to the merits of the controversy it is necessary to consider
a question of appellate jurisdiction suggested, but not argued, by the appellee, .
Sueh a question must be decided even though the parties do not press it. The
judgment was joint against principal and surety but the surety alone appealed.
This would be a fatal defect unless there was a summons and severance or
something equivalent thereto. Hartford Accident & Indemnity Co. v. Bunn, 285
U. 8.169; Schicartz v. Weingart, 76 F. (2d) 863 (C. C. A. 2). It appears from
a stipulation filed in this court that in each of the cases the petition and order
allowing the appeal, the assignment of errors and the citation were duly served
upon the defendant King & Howe, Inc. and its attorneys. Within the principles
discussed in Masterson v. Herndon, 10 Wall. 416, we think this was sufficient to
enable the surety to prosecute its appeal alone. Mr. Justice Miller there stated
that the Supreme Court did not attach importance to the technical mode of
proceedings called summons and severance but would have sustained the appeal
had it appeared in any way by the record that the non-joining defendant had
been notified in writing to appear and had failed to do so. He intimated that
a failure to appear after notice would estop the non-joining party from bringing
another appeal from the same matter, and would permit the court to execute
the judgment against him. In the Bunn case, already cited, Mr. Justice Mec-
Reynolds noted at page 177 that there was no summons and Severance, “nor any
notice equivalent thereto.” See also Farmers' Loan & Trust Co. v. McClure, 78
F. 211, 213 (C. C. A. 8) ; Am. Baptist Home Mission Society v. Barnett, 26 F. (2d)
850, 352 (C. C. A. 2).

The present record contains no bill of exceptions signed or allowed by the
distriet judge. The appellee contends that we are therefore confined to a
review of the judgment roll and can consider only whether the pleadings are
sufficient to support the judgment. Such is the general rule. United Siates v.
Hill, 34 F. (2d) 133, 135 (C. C. A. 2). The appellant, however, urges that the
stipulated facts may be considered although not incorporated in a bill of excep-
tions. See Mound Coal Co. v. Jeffry Mfg. Co., 240 F. 129, 130 (C. C. A. 4).
But it is unneeessary to decide whether the stipulated facts are before us.
If the complaint is defective, the stipulated facts, if considered, contain nothing
which could cure such defect, and, if it is sufficient, there is nothing in the
evidence that would aid the appellant. . _

The appellant contends that the complaint is fatally defective in that it fails
to allege non-compliance with the Food and Drugs Act. The allegation in
(question states that from an examination of samples the “importation was
found not to comply with the provisions of the Food and Drugs Act of June 30,
1906, and amendments, in that it was found to be adulterated, since it is a
drug under a name recognized in the United States Pharmacopoeia, and dif-
fered from the standard of strength, quality, and purity given therein.” The
appellant argues that within the definition of adulteration in drugs, as stated
in section 7 of the act and the regulations adopted pursuant to section 3 thereof,
a drug is not adulterated, even though it deviates from the standard set out in
the official Pharmacopoeia, if it is properly labeled, and, therefore, the com-
plaint must also charge that it was not properly labeled. Section 7 reads as
follows (34 Stat. 769) : .

* * * for the purposes of this Act an article shall be deemed to be adulterated:
In case of drugs:

irst, If, when a drug is sold under or by & name recognized in the United States Phar-
macopoeia or National Formulary, it differs from the standard of strength, quality, or
purlty, as determined by the test lald down in the United States Pharmacopoeia or Na-
tional Formulary official at the time of investigation: Provided, That no drug defined
in the United States Pharmacopoeia or National Formulary shall be deemed to be adul-
terated under this provision if the standard of strength, quality, or purity be plainly
stated upon the bottle, box, or other container thereof, although the standard may differ

from that determined by the test laid down in the United States Pharmacopoeia or Na-
tional Formulary. ‘

The regulations appear in Circular 21, 8th Revision, issued by the U. S.

Department of Agriculture, August 7, 1922, and Regulation S, section 7 reads
us follows- '

p (2) A drug sold under or by a name, or a synonym, recognized in the United States
thhlarlzmn:opo a or National Formulary, unless labeled as prescribed by paragraph (b) of

s regulation, shall conform to the standard of strength, quality, or purity for the
article as determined by the test laid down in the Uniteg States Pharmacopoeia or Na-
tonal Formulary official at the time of Investigation * .
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(b) A drug sold nnder or by a pame, or a synonym, recognized in the United States
Pharmacopoe%a or National Formulary which does not conform to the standgﬁ‘d ?
strength, quality, or purity for the article as determined by the test laid_down Ig{xe n
shall be labeled with a statement to the effect that the drug is not a United States t %r-
macopoeia or National Formulary article; in addition it shall be }abeled with a sta %
ment showing its own sctual strength, quality, or purity, or else with a clear and eltacl
statement of the pature and extent of the deviation from the standard of strengih, quaai
ity, or purity set out for such -article in the United States Pharmacopoeia or Nation
Formulary.

It is a recognized rule of pleading that where a party relies upon a statute
containing a general clause followed by an exception or proviso in a subse-
quent substantive clause, such exception is a matter of defense and need not
be negatived. United States v. Cook, 17 Wall. 168, 176; Schlemmer V. Buffalo,
Rochester, ete. Ry., 205 U. S. 1, 10; Manhattan Oil Co. V. Mosby, 72 F. (2d)
840, 843 (C. C. A. 8) United States v. Murphy & Co., 7 Cust. App. 35, 37;
Steel v. Smith, 1 B. & Ald. 95, 99. Within this rule we think the cqmplaint
gufficiently charged a violation of the statute by alleging the importation of a
drug differing from the standard required by the Pharmacopoeia, and f:hat ;t
was for the defendants to allege and prove the defense of proper labelllng, if
it was so labeled as to come within the proviso. Although in the regulations
the exception is incorporated in the body of the general clause, this difference
fn form cannot affect the nature of the proviso as contained in the statute,
and does not, in our opinion, change the rule of pleading.

The appellant’s second contention is that the complaint is insufficient in
that it does not allege that the Secretary of Agriculture certified to the United
States district attorney the facts showing violation of the law, with a copy
of the results of the chemical analysis authenticated by the oath of the analyst,
as provided in gection 4. In United States v. Morgan, 229 U. 8. 274 it was
held that compliance with the provisions of sectlon 4 was not a condition
precedent to a criminal prosecution. A similar ruling has been made in libels
for forfeiture of adulterated or misbranded articles. United States V. w. T.
Rawleigh Co., 57 F. (2d) 505; Uniled States v. Sixty-Five Casks Liquid Ex-
tracts, 170 F. 449 (D. C. W. Va.) aff'd, 175 F. 1022 (O. O. A. 4); United States
v. Seventy-Five Barrels of Vinegar, 192 F. 850 (D. O. Iowa); United States
v. Fifty Barrels of Whiskey, 165 F. 966 (D. C. Md.). The reasoning of these
cases is equally applicable to the present suit. Finally, the appellant

argues that the complaint charges no breach of the bond because there is no.
allegation of a failure ‘to comply with any of its conditions. 'The contention '

is that where merchandise has been delivered by the collector, neither destruc-
tion, exportation, nor redelivery can be enforced unless a bond has been given
. go requiring, and that the bond at bar has no such provision. The bond in
suit binds the obligors to “comply with all the conditions required by Part 8
of Title IV of the Tariff Act of 1922.” Part 8 of Title IV includes section 486
of the Tariff Act (19 USCA sec. 358) which requires the giving of a bond
having certain conditions, one of which is to return to the collector, on demand
by him, any merchandise found not to comply with the law and regulations
governing its admission into the commerce of the United States. The bond
in suit does not expressly state this condition but we think the bond must be
read as incorporating it by reference in the clause “comply with all the con-
ditions required by Part 8 of Title IV of the Tariff Act of 1922 ", which em-
braces section 486. If this clause merely bound the obligors to give a bond
having the conditions specified in that section, the bond in suit was a bond

to give a bond. That was certainly not the intention of the parties. This was '

the only bond contemplated, and when it refers to the conditions required by
Part 8 of Title IV of the Tariff set it was intended to bind the obligors to do
the things required as conditions by a bond such as that section describes.

That such was the intention finds corroboration, if any is needed, in the fact
that the bond is on a form bearing the caption “Term Entry Bond.”

1 After recltin§ that the grindpal expects to enter im orted articles within a geﬂod of

_ one year after July 27, 1 29, and desires delivery prior to the ascertainment, among
gtber things, as to the right of said articles to admlssion into the United States, the con-
{tion of the bond is stated as follows : :

“If the said obligors shall produce to the Collector of Customs all the documents, and
shall perform all acts, and comply with 811 the conditions required by Part 3 of Title IV
of the Tariff Act of 1922, and shall comply with the requirements of all other laws and
regnlations made in pursuance thereof relating to, the importation and admission of said
articles’ into the commerce of the United States, then this obli%atlon shall be vol
otherwise it shall remain in full force and effect to the extent an
iiquidated damages as may b#® demanded by the Collector in accordance with law a

regulations not exceeding the penal sum of this obligation, for any breach or breaches'

thereof.”

d
in such amounts 33’ '
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(To redeliver merchandise, to produce documents, to pay duties and chargeé due on
final liquidation, etc.,, and to perform all conditions required by Part 3 of Title IV of
the Tariff Act of 1922, and all other laws and regulations made in pursuance thereof.)

Of the actual intention of the parties there can be no doubt. We think the
bond, though inartistically drawn, is adequate to express that intention.

Appellant relies upon several cases which it urges compel the conclusion
that a bond omitting specific provisions required by statute will not be con-
strued to contain them. Unrited States v. Starr, 20 F. (2d) 803 (C. C. A. 4);
United States v. American Fence Construction Co., 15 F. (2d) 450 (C. C. A. 2) :
United States v. Stewart, 288 F. 187 (C. C. A. 8) ; United States v. Montgomery
Heating & Ventilation Co., 255 F. 683 (C. C. A. 5) ; Babcock & Wilcox v. Amer-
ican Surety Co., 236 F. 340 (C. C. A. 8). United Stotes v. Starr, supra, which
may be taken as typical, was an action by materialmen to recover on a bond
given by a contractor for the faithful performance of a contract with the
. United States. Neither the bond nor the contract, which the bond incorporated
" by reference, contained any obligation for the payment of laborers and mate-
rialmen. The contract did, however, require the contractor to furnish a bond
for the protection of “laborers and/or materialmen, as may be required by
the laws of the United States.” The court denied recovery, refusing to con-
strue the bond as incorporating the condition of a bond such as the statute
specified. We think those cases do not control the construction of the bond
now in suit. The bonds there involved made no reference to the statute and
were conditioned only on performance of the contracts, which, as already
stated, contained no obligation for the payment of materialmen. Although
the contract bound the contractor to furnish a bond in the statutory form,
there was nothing in the bond actually furnished to indicate that it was in-
tended to be so conditioned. In the present case, however, the bond furnished
expressly refers to the statute (section 486) and this reference would be
meaningless unless construed as we have indicated.

The appellant requests us to take judicial notice that the form of the bond
in suit (Customs Form 7553) was subsequently revised so as to provide ex-
pressly for redelivery of the merchandise when demanded by the collector
(T. D. 45474, Treasury Decisions, Vol. 61, page 369). Assuming that such
judicial notice is permissible, we cannot accept the argument based upon it.
The Treasury Department’s revision of Customs Form 7553 may well have
been out of abundant caution, or for some other reason, and is by no means
an administrative interpretation or admission that the original form did not
bind the obligors to redeliver the merchandise to the collector. In our opin-
i(;g the district court correctly construed the bond, and the judgments are
affirmed. -

W. R. GrEeG, Acting Secretary of Agriculture.

25056. Adulteration and misbranding of fluidextract of ginger. U. S. v. Rebecea
Toy, Philip Toy, and the Empire Spice Co. Pleas of nolo contendere.
Fines, 89. (F. & D. no. 26565. L S. no. 026385.)

This case was based on an interstate shipment of fluidextract of ginger which
was represented to be of pharmacopoeial standard. Examination showed that
the article did not conform to the standard laid down in the United States
Pharmacopoeia, since it contained rosin, an ingredient not prescribed by that
authority; that it contained less alcohol than declared on the label; and that -
the labeling contained unwarranted curative and therapeutic claims.

On December 3, 1931, the United States attorney for the District of Massa-
chpsetts, acting upon a report by the Secretary of Agriculture, filed in the dis-
trict court an information against Rebecca Toy and Philip Toy, individuals,
an_d the Empire Spice Co., a corporation, Boston, Mass., alleging shipment by
said defendants in violation of the Food and Drugs Act as amended, on or
about February 20, 1930, from the State of Massachusetts into the State of
R{lode Island of a quantity of fluidextract of ginger which was adulterated and
misbranded.

The Aarticle was alleged to be adulterated in that it was sold under a name
recognized in the United States Pharmacopoeia and differed from the standard
of strength, quality, or purity as determined by the test laid down in that
authority in that it contained rosin, and it contuined 69.21 percent of alcohol:
apd 1,000 cubic centimeters of the article did_not represent 1,000 grams of
gluger; whereas the pharmacopoeia does not prescribe rosin as a constituent
of fluidextract of ginger, and provides that fluidextract of ginger shall contain




